
GOVERNNENT OF THE DISTRICT OF 
PUBLIC EMPLOYEE RELATIONS BOARD 

I n  t h e  Matter of 

Local 12,  American Federat ion 
of Government Employees, AFL-CIO 

P e t i t i o n e r  

and 

The District  of  Columbia 
Department of Employment S e r v i c e s  

Agency 

and 

The American Federa t ion  of S t a t e ,  
County and Municipal Employees, 
AFL-CIO 

I n t e r v e n o r  

Case No. OR006 

) PERB Opinion No. 1 4  

DECISION AND ORDER 

E s s e n t i a l l y ,  t h i s  case concerns a group of  employees of  w h a t  is now 
known as t h e  Dis t r ic t  of Columbia Department of Employment S e r v i c e s .  I n  
1962, Local 12, American Federa t ion  of Government Employees became t h e  
e x c l u s i v e  barga in ing  agent  f o r  t h e  5,000 employees of the U.S. Department 
of Labor. I n  1974, subsequent t o  enactment of  t h e  D.C. Home Rule Law 
i n  1973. a component known as t h e  Distr ic t  of Columbia Manpower Adminis t ra t ion  
c o n s i s t i n g  of  approximately 350-400 employees, w a s  t r a n s f e r r e d  from t h e  U.S. 
Department of Labor t o  t h e  D.C. Government. By agreement of t h e  p a r t i e s ,  
Local 1 2 ' s  r e p r e s e n t a t i o n  of t h e  t r a n s f e r r e d  employees w a s  accepted  by the  
D.C. Department of Manpower and t h e  e x i s t i n g  c o n t r a c t  c o n s i d e r e d  a p p l i c a b l e .  
In  September, 1974 the  D.C. Department of Manpower p e t i t i o n e d  the D.C. 
Board of Labor R e l a t i o n s  ( h e r e a f t e r ,  BLR) to c e r t i f y  Local  1 2  as  t h e  
e x c l u s i v e  r e p r e s e n t a t i v e  of employees of t h e  Department of Manpower. 
In Case No. 5ROll, dated March 19. 1975. t h e  BLR d e c l i n e d  t o  i s s u e  t h e  
requested c e r t i f i c a t i o n  d u e  t o  t h e  absence of any showing of m a j o r i t y  
i n t e r e s t  by s a i d  employees. The BLR f u r t h e r  d e c l i n e d  t o  c a r r y  o v e r  t h e  
r e c o g n i t i o n  from t h e  U.S. Department of  Labor because t h e  t r a n s f e r r e d  
employees c o n s t i t u t e d  only  8% of U.S. Department of Labor U n i t .  The BLR. 
t h e r e f o r e ,  d i smissed  t h e  p e t i t i o n .  
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Subsequently,  o n  A u g u s t  18. 1975. Local 12 f i l e d  a "recogni t ion p e t i t i o n "  
w i t h  t h e  D.C. Personnel Off ice .  The p a r t i e s  a p p a r e n t l y  reached and entered 
i n t o  a voluntary  agreement r e s u l t i n g  i n  Local 12 s e r v i n g  a r e p r e s e n t a t i o n a l  
f u n c t i o n  f o r  t h i s  group of  employees and t h e  Department of  Manpower with- 
ho ld ing  dues on behalf of  Local 12. I t  i s  Local 12's c o n t e n t i o n  t h a t  t h e  
Department 's  a c t i o n s  i n  e n t e r i n g  i n t o  t h e  agreement,  which i s  s t i l l  i n  e f fec t ,  
c o n s t i t u t e s  recogni t ion  f o r  a l l  p r a c t i c a l  purposes .  Local  12 contends f u r t h e r  
t h a t  t h e  B L R ' s  dec is ion  i n  Case No. 5ROll should n o t  b e  d i s p o s i t i v e  of t h e  
q u e s t i o n  of successorship s i n c e  t h e  p e t i t i o n  t h e r e i n  w a s  f i l e d  improperly 
by t h e  employer and not  by a l a b o r  o r g a n i z a t i o n  as r e q u i r e d .  

T h i s  matter a rose  a s  a r e s u l t  of  a Request f o r  Recogni t ion f i l e d  by 
Local  12. American Federat ion of Government Employees ( h e r e a f t e r .  "Pe t i t ioner" ) ,  
and forwarded to the  BLR by t h e  District  of Columbia O f f i c e  of Labor R e l a t i o n s  
and C o l l e c t i v e  Bargaining on A p r i l  1. 1980. 

The a u t h o r i t y  of t h e  P u b l i c  Employee R e l a t i o n s  Board ( h e r e a f t e r .  t h e  
Board") to cons ider  cases o r i g i n a l l y  f i l e d  w i t h  t h e  BLR arises from t h e  “ 

D i s t r i c t  of Columbia Comprehensive Merit Personnel  A c t  of  1978 (D.C. Law 2-139) 
a s  amended by Sect ion 2(d) of  D.C. Law 3-81. Chapter 25(A) of t h e  District 
of Columbia Personnel Manual was t h e  a p p l i c a b l e  l a w  a t  t h e  time t h i s  case 
was f i l e d  and is the  c o n t r o l l i n g  a u t h o r i t y  i o  t h e  process ing  of t h i s  case.  

On J u l y  8. 1980, District Council  20. American Federa t ion  of S t a t e ,  
County and Municipal Employees, AFL-CIO ( h e r e a f t e r ,  "AFSCME") f i l e d  a t imely  
“ R e q u e s t  to Intervene".  

A h e a r i n g  w a s  held by t h e  Board d e s i g n a t e d  Hearing Examiner, Louis  Aronin, 
on Ju ly  30, 1980 and continued on September 23 and October  30, 1980. The 
Post-Hearing B r i e f  f i l e d  by t h e  Department of  Employment S e r v i c e s  ( h e r e a f t e r .  
"Agency" and formerly the  "Department of Planpower") was r e c e i v e d  by t h e  Board 
on January 30, 1981. The Post-Hearing Br ie f  of t h e  P e t i t i o n e r  w a s  f i l e d  on 
February 2, 1981. 

On March 18. 1981, t h e  Hearing Examiner f i l e d  his Report  and Recommendations 
w i t h  t h e  Board. Exceptions to t h e  Hearing Examiner’s Report  were f i l e d  by 
AFSCME and t h e  Agency on A p r i l  6 .  1981 and A p r i l  13. 1981. r e s p e c t i v e l y  

Upon c o n s i d e r a t i o n  of t h e  Rearing Examiner's Report  and Recommendations 
and t h e  r e c o r d  i n  t h i s  m a t t e r ,  the Board f i n d s  no b a s i s  upon which t o  conclude 
t h a t  P e t i t i o n e r  i s  the  e x c l u s i v e  r e p r e s e n t a t i v e  of  a n  a p p r o p r i a t e  u n i t '  o f  
employees of t h e  D.C. Department of  Employment S e r v i c e s .  The f ac t  t h a t  
P e t i t i o n e r  w a s  previously recognized as t h e  e x c l u s i v e  r e p r e s e n t a t i v e  of t h e  
employees o f  the U.S. Department of Labor,  which inc luded  some of  t h e  employees 
involved  i n  t h i s  proceeding, i s  n o t  e i t h e r  d i s p o s i t i v e  o r  c o n t r o l l i n g .  

P e t i t i o n e r  sought to have AFSCME denied I n t e r v e n o r  s t a t u s  d u e  to the  
f a i l u r e  of AFSCME to serve  a copy of  t h e  "Reques t  to In te rvene"  on t h e  
P e t i t i o n e r  as required by BLR R u l e s  102.301 and 102.302 (Board R u l e  100.23). 
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The Hearing Examiner concluded t h a t  the  f a i l u r e  of AFSCME t o  comply w i t h  a 
s i m p l e  r u l e  of t h e  Board i n v a l i d a t e d  t h e  Request to  In te rvene ,  but  noted, 
... the  Board has  i t s  o p p o r t u n i t y  i n  t h i s  case  t o  determine how l i b e r a l l y  

i t  w i s h e s  t o  apply  i t s  r u l e s " .  

“ 

Accordingly, c o n s i d e r i n g  t h e  f a c t  t h a t  a per iod of seven (7) y e a r s  has 
expired s ince  t h e s e  employees were t r a n s f e r r e d  from t h e  U.S. Department of 
Labor to  t h e  Dis t r ic t  of Columbia government and i n  t h e  i n t e r e s t  of employee 
r i g h t s ,  pursuant t o  BLR Rule 101.202 (Board Rule 100.12), t h e  Board g r a n t s  
Intervenor  s t a t u s  t o  AFSCME so as t o  b e s t  e f f e c t u a t e  t h e  i n t e n t ,  purposes 
and provis ions  of  Chapter 25(A) of  t h e  District  of Columbia Personnel Manual. 
and t h e  District of Columbia Comprehensive Merit Personnel  A c t  of 1978 
(D.C. Law 2-139). The Board admonishes, however, t h a t  f u t u r e  f a i l u r e s  t o  
proper ly  f o l l o w  t h e  Rules  of  t h e  Board w i l l  n o t  be t o l e r a t e d .  

There are a number o f  i s s u e s  involved i n  determining t h e  a p p r o p r i a t e  
non-compensation b a r g a i n i n g  u n i t  f o r  employees of t h e  D.C. Department of 
Employment Serv ices .  The Hearing Examiner's recommendations regard ing  t h e  
a p p r o p r i a t e  u n i t  have been c a r e f u l l y  reviewed and a r e  adopted except as s t a t e d  
here in .  The Board f i n d s  t h a t  employees i n  t h e  O f f i c e  of  t h e  D i r e c t o r  and 
t h e  Off ice  of Compliance and Independent Monitoring f u n c t i o n  i n  e i t h e r  
managerial  or c o n f i d e n t i a l  r o l e s  s u f f i c i e n t l y  involved i n  l a b o r  r e l a t i o n s  
and pol icy  formula t ion  m a t t e r s  t o  j u s t i f y  t h e i r  exc lus ion  from t h e  u n i t .  

The Board f i n d s  f u r t h e r  that employees of t h e  O f f i c e  of Budget and 
Finance and t h e  O f f i c e  of Equal Employment Opportuni ty ,  except  f o r  t h o s e  
i n  purely clerical  p o s i t i o n s ,  f u n c t i o n  in e i t h e r  managerial  or c o n f i d e n t i a l  
r o l e s  s u f f i c i e n t l y  involved i n  l a b o r  r e l a t i o n s  and p o l i c y  formula t ion  m a t t e r s  
t o  j u s t i f y  t h e i r  e x c l u s i o n  from t h e  u n i t .  

F i n a l l y ,  t h e  Board f i n d s  t h a t ,  because of t h e  t r a n s i e n t  n a t u r e  of t h e  
Comprehensive Employment and Tra in ing  Act (CETA), CETA employees cannot b e  
included i n  t h e  a p p r o p r i a t e  u n i t  f o r  the purpose of v o t i n g .  

ORDER 

Based upon t h e  f i n d i n g s  and conclus ions  noted herein the Board: 

1. Orders  t h a t  t h a t  p o r t i o n  of  t h e  P e t i t i o n  seeking  
s u c c e s s o r s h i p  b e  d ismissed ,  

2. G r a n t s  the-American F e d e r a t i o n  of S t a t e ,  County and 
Munic ipa l  Employees I n t e r v e n o r  s t a t u s .  

Determines that t h e  a p p r o p r i a t e  non-compensation 
b a r g a i n i n g  u n i t  c o n s i s t s  of a l l  employees of t h e  
Department o f  Employment Serv ices  except  f o r  all 
employees i n  t h e  O f f i c e  of t h e  D i r e c t o r  and t h e  
O f f i c e  of Compliance and Independent Monitoring. 

I 

! 
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Fur ther ,  a l l  employees, except  those  in pure ly  c le r ica l  
c a p a c i t i e s ,  of t h e  O f f i c e  of Budget and Finance and t h e  
Of f i ce  of  Equal Employment Opportuni ty  are  excluded from 
t h e  u n i t .  CETA employees are  excluded from t h e  a p p r o p r i a t e  
bargaining u n i t  f o r  purposes of vot ing .  Add i t iona l ly ,  a l l  
o t h e r  management o f f i c i a l s  o r  supe rv i so ry  personnel ,  employees 
engaged in personnel  work in o t h e r  than pu re ly  clerical  
c a p a c i t i e s ,  and employees engaged in admin i s t e r ing  t h e  
p rov i s ions  of  Chapter  25(A) of t h e  Dis t r ic t  of  Columbia 
Personnel Manual o r  T i t l e  1 7  of  t h e  District o f  Columbia 
Comprehensive Merit Personnel  A c t  o f  1978. are  excluded from 
the  u n i t .  

This case is remanded t o  t h e  Personnel  Officer o f  t h e  District of  
Columbia f o r  a p p r o p r i a t e  ac t ion  in accordance w i t h  this Order pu r suan t  
t o  Sec t ion  9(d) of Chapter  25(A) of t h e  District of  Columbia Personnel  
Manual. 

BY ORDER OF THE PUBLIC EMPLOYEE RELATIONS BOARD 

J u l y  8. 1981 


